May 23, 1996

The Honorable Steve Holzheauser
Chair, Energy Resources Committee
Texas House of Representatives
P.0. Box 2910

Austin, Texas 78768-2910

Letter Opinion No. 96-056

Re: Whether an elected official must file the statement required by article XVI, section 1 of the Texas Constitution as a
prerequisite to performing his duties of office  (ID# 35216)

Dear Representative Holzheauser:

You point out that article XVI, section 1(a) of the Texas Constitution requires elected and appointed officers to take an oath of
office. Article XVI, section 1(b) requires elected and appointed officers to sign and file a statement with the secretary of state
before taking the oath of office. The statement to be signed by elected officers is as follows:

l, , do solemnly swear (or affirm) that | have not directly or indirectly paid, offered, promised to pay, contributed, or
promised to contribute any money or thing of value, or promised any public office or employment for the giving or withholding of a
vote at the election at which | was elected so help me God. (footnote 1) [Footnote added.]

You ask whether elected officials may perform their duties if they do not have the statement on file with the Secretary of State.
If they are prohibited from taking any action, you ask what happens to the actions they have taken and how does a citizen
resolve this situation. In Howell v. State, (footnote 2) the court stated that members of a state bar grievance committee did not
have to take the constitutional oath of office, because the “office” of grievance committee member was created by rule
promulgated by the Supreme Court of Texas pursuant to statute, and not by the Constitution of Texas, and the constitutional
oath required of officers appointed pursuant to a specific or implied constitutional grant is not required. The elected officers you
inquired about do not appear to be within the exception stated in the Howell case.

Elected officers qualify for office by taking the oath of office and filing a bond, if one is required. (footnote 3) The courts have
not determined whether filing the signed statement required by article XVI, section 16 of the Texas Constitution is necessary to
qualify for office, but in answering your question, we will assume that it is. If a person who is elected or appointed to an office
does not complete some step necessary to qualify for the office, he or she may still be a “de facto officer,” defined as follows:

A de facto officer is one who has the reputation of being the officer, and yet is not a good officer in point of law; in other
words, the de facto officer is one who acts under color of a known and valid appointment, but has failed to conform to some
precedent requirement, as to take the oath, give a bond, or the like. (footnote 4)

The law validates the acts of de facto officers as to the public and third parties, thus protecting the interests of individuals and the
public who have been affected by their acts. (footnote 5)

Determining that someone is a de facto officer requires the resolution of fact questions, (footnote 6) which cannot be done in
the opinion process. However, the Texas courts have in various cases applied the de facto doctrine to an elected or appointed
officer who failed to take the oath of office or to file his commission or appointment with the appropriate authority. The Texas
Court of Criminal Appeals has concluded an individual was a de facto deputy sheriff, even though his appointment and oath were
not recorded in the county clerk’s office, as required by former article 6869, V.T.C.S. (1925) (now Local Government Code
section 85.003), and neither his deputation card nor bond indicated that he had taken the oath. (footnote 7) The de facto
doctrine has also been applied to an assistant county attorney, even though he had not taken the oath of office, and no written
deputation had been filed with the county clerk, (footnote 8) to a deputy clerk, though no jurat (footnote 9) was attached to his
oath of office, (footnote 10) and to a school district tax assessor-collector who never took the oath of office or gave the bond
required by law. (footnote 11) We note, however, that the Texas Court of Criminal Appeals has held that without taking the oath
prescribed by the constitution, “one cannot become either a de jure or de facto judge, and his acts as such are void.”



(footnote 12) No court has addressed the status of a judge who has taken the oath of office, but has not filed the statement
required by article XVI, section 1 of the Texas Constitution. We have no basis for concluding that an individual’s acts as judge
are void if the required statement is not on file with the secretary of state.

We conclude that an elected officer who has not filed the statement required by article XV, section 1 of the Texas
Constitution may nonetheless be shown to be a de facto officer, whose acts the law validates with respect to third parties and the
public. Whether the de facto doctrine will apply in a given case is a fact question that cannot be resolved in an attorney general
opinion.

You also ask how a citizen resolves questions about the status of an officer for whom the statement required by article XVI,
section 1 is not on file with the secretary of state. As a general rule, the authority of a de facto officer may not be questioned in a
collateral proceeding. (footnote 13) The proper remedy to question the authority of a de facto public official is a quo warranto
proceeding brought in the name of the state. (footnote 14) A quo warranto action may be brought by the attorney general or the
county or district attorney of the proper county, but a decision whether or not to bring a quo warranto action is entirely
discretionary with the officer who has jurisdiction of the matter. (footnote 15) An officer with authority to file quo warranto suits
cannot be compelled to do so against his or her will by mandamus brought by interested private persons. (footnote 16)

SUMMARY

An elected officer who has not filed with the Secretary of State the signed statement required by article XVI, section 1(b) of
the Texas Constitution may nonetheless be shown to be a de facto officer, whose acts the law validates with respect to third
parties and the public. Whether the de facto doctrine will apply in a given case is a fact question.

The proper remedy to question the authority of a de facto public official is a quo warranto proceeding brought in the name of the
state.

Yours very truly,

Susan L. Garrison
Assistant Attorney General
Opinion Committee
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included in the spoken oath. See H.R.J. Res. 40, 71st Leg., R.S., 1989 Tex. Gen. Laws 6428, 6428-29 (proposing amendment
to article XVI, section 1 of Texas Constitution); HOUSE RESEARCH ORG., 1989 CONSTITUTIONAL AMENDMENTS 45
(1989). The “lengthy recitation concerning methods of corruption” was removed from the spoken oath because it was thought to
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